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 IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,


       66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA,


                  PHASE-I, AJITGARH,( MOHALI).

APPEAL No.24/2014.            
              Date of Order: 24.09.2014.
M/S JAGRAON MULTIMETALS,

VILLAGE BUDHEWAL (KOHARA),

(LUDHIANA)


.

  ………………..PETITIONER

Account No. LS-KR-01/84.
Through:

Sh. R.S. Dhiman, Authorised Representative
VERSUS

 PUNJAB STATE POWER CORPORATION LIMITED.

                


                    …….….RESPONDENTS. 

Through
Er. Kanwal Preet Singh Sidhu
Senior Executive   Engineer

Operation Division ,

P.S.P.C.L. Samrala,
Er. Harinderjit Singh,
Asstt.Executive Engineer, Machhiwara.


Petition No. 24 / 2014 dated 30.07.2014 was filed against order dated 23.06.2014 (closed on 12.06.2014) of the Grievances Redressal Forum (Forum) in   case   No. CG-147 of 2013 upholding decision dated 14.10.2013 of the Zonal Dispute Settlement Committee (ZDSC) levying an additional amount of Rs.  9,87,520/- on account of variable charges for service line  in excess of permissible limits, charged at the time of release of connection. 
 2.

Arguments, discussions and evidences on record were held on 24.09.2014.
3.

Sh. R.S. Dhiman, authorised representative attended the court proceedings on behalf of the petitioner.   Er. Kanwal Preet Singh Sidhu, Senior Executive Engineer / Operation, Division, PSPCL Samrala alongwith  Er. Harinderjit Singh Asstt. Executive Engineer, DS Sub-Division Machhiwara appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).

4.

Sh. R.S. Dhiman, the petitioner’s counsel (counsel)   stated that the petitioner is having an LS category connection for   induction Furnace at Village Budhowal, Tehsil Samrala under the name and style of M/S Jagraon Multimetals.  The electric connection, bearing Account No. KR-01/84 is sanctioned for connected load (CL) of 2500 KW and Contract Demand (CD) of 2499 KVA at 11 KV.  The connection falls under the jurisdiction of Operation Division, Samrala.  The connection of the petitioner was released on 16.01.2010 after depositing all necessary charges including Service Connection Charges (SCC) to the tune of Rs. 22,41,000/-  on per KVA basis at the rates approved by the Punjab State Electricity Regulatory Commission (PSERC).   After  a period of more than one year  of the  release of the connection, a further demand of Rs. 9,87,520/-  was raised  by the SDO, Kohara Sub-Division through  its memo No. 1100 dated 03.06.2011 on account of variable charges.  The petitioner deposited this amount under protest on 27.06.2011 to avoid disconnection of its power supply.  Aggrieved by this undue demand, the petitioner represented the case before the ZDSC which upheld the charges.  Being not satisfied with this decision, the petitioner filed an appeal before the Forum on 27.11.2013 but could not get any relief.  The appeal was filed before the Ombudsman, Electricity Punjab on 25.02.2014.  But finding the decision of Forum vague and inconclusive, the Ombudsman, office set aside the interim order of the Forum and case was remanded back to the Forum for passing speaking order on merits of the case. 


He further submitted that the decision of the Forum is totally wrong and unjustified and against Rules and Regulations.   The main issue involved in this case is whether the consumers having  connected load above 500 KW can be charged variable charges in addition to the fixed charges on per KVA or cost of the estimate  whichever is higher ?.  Sanctioned load of the petitioner is 2500 KW   with a CD of 2490 KVA.  As per Regulation 9.1.1 (b) of the Supply Code-2007, an application for load / demand exceeding  500 KW / KVA is required to pay per KW / KVA charges as approved by the Commission or actual expenditure whichever is higher. The Regulation 9.1.1 of the Supply Code has divided the consumers into two categories, viz Ist category having connected load below 500 KW and second category having load above 500 KW.   In the case of first category, it is clearly mentioned that variable charges, above the admissible length of line are to be charged, in addition  to    the fixed charges.  In the case of second category, fixed KW / KVA charges or the actual expenditure incurred for providing connection as per sanctioned estimate whichever is higher is to be charged.  In the present case, the petitioner has deposited a sum of Rs. 22,41,000/- as fixed charges on per KVA basis which  is more than the  actual  expenditure and cost of estimate.   When the petitioner has paid all charges in accordance with Regulation 9.1.1 of the Supply Code, the demand raised on 03.06.2011 is wrong and against the rules.  No amendment in the Regulations has been made.  By raising this demand, no difference is left between both categories as provided in Rule 9.1.1. Through Commercial Circular No. 68/2008,the respondents PSPCL  has notified per KW / KVA  and variable charges approved by PSERC, but according to Regulation 9.1.1(b)  of the  Supply Code, only one of these is payable by the consumer, not both. The PSPCL is interpreting the meaning of this circular in a wrong manner.  Simply rates as approved by the Commission are circulated through the CC 68/2008. The Commission has not amended the Regulations and ordered that these are also to be charged from the consumers having load above 500 KW in addition to the fixed charges or actual expenditure incurred.  He next argued that the petitioner’s connection was released on 16.01.2010 whereas, the disputed demand of Rs. 9,87,520/-  was  raised on 03.06.2011 i.e. after  a period of one year and five month of the  release of connection.  Raising of any demand after release  of connection  is in contravention   of    Regulation  6.1   of the  Supply  Code which clearly  provides  that   the terms and conditions of   the  demand notice once issued cannot be altered.   He also relied and referred to the decision adjudicated by the Ombudsman Electricity Punjab in appeal case No. 25 / 2012 in the case of M/S Sewa Kunj Alloys Private Limited, Village Mangarh (Ludhiana) and in the case of M/S P.R. Alloys, Appeal No. 05/2013 and submitted that both the provisions of Supply Code have been upheld in these identical cases.   The Forum has tried to justify the imposition of disputed amount of Rs. 9,87,520/- on the basis of Memo No. 1032 dated 13.07.2012 of Chief Engineer / Commercial.  But a perusal of this letter would show that this clarification is meaningless as the approval of PSERC to amend Regulation 9.1.1(b) is missing and as such there is no mandate with PSPCL to charge both variable and per KW charges.  The clarification issued vide letter dated 13.07.2012 is also as per the respondents interpretation and the same is not in accordance with the clarification issued by the Commission.  Therefore, the demand of variable charges raised against the petitioner is liable to be set aside.   He prayed to set aside the decision of the Forum and allow the petition. 
5.

Er. Kanwal Preet Singh, Senior Executive Engineer, representing the respondents submitted that the petitioner applied for an  LS connection with load of 2500 KW  and Contract Demand (CD) of 2490 KVA for Induction Furnace at  Kohara Sub-Division by depositing earnest money of Rs. 5,00,000/- on 01.12.2008.   The Chief Engineer / Commercial cleared the feasibility on 29.10.2009.   After that, the petitioner submitted Application & Agreement (A&A) Form on 01.10.2009.  To release the connection, an estimate was sanctioned by the competent authority and line of 3336 meter was required to be erected.  The Demand Notice was issued on 09.11.2009 and accordingly the petitioner deposited Rs. 22,41,000/- as Service Connection Charges (SCC) on 11.11.2009.  After depositing the above said charges, the concerned office issued installation order (I.O.) No. 17/6553 dated 12.11.2009 for issue of material from the store.   After completion of I.O., the connection was released to the petitioner on 16.01.2010 vide SCO No. 93 / 81203 dated 15.01.2010 . After release of connection, the account of the petitioner was checked by the Audit Party.  During the audit, Accounts Officer (Field) Ropar  in its memo No. 60 dated 18.01.2011 pointed out that  according to  provisions of CC 68 / 2008 applicable at that time, the variable charges on account of cost of line beyond the permissible limit of 3336 – 250 meter @ Rs. 320 per meter. Therefore a sum of Rs. 9,87,520/- were required to be recovered from the petitioner.  Accordingly, notice was issued to the petitioner to deposit this amount and in compliance to the notice, the petitioner deposited the amount of Rs. 9,87,520/- on 27.06.2011.  After a lapse of almost two years, the petitioner approached the ZDSC which upheld that the variable charges are correct and recoverable.   An appeal was filed before the Forum which considered essential to adjourn the case sine die and wait the decision of Hon’ble High Court in CWP No. 23683 of 2012 to resolve the disputed issues finally”.  But the court of Ombudsman, Electricity Punjab directed the Forum to pass a speaking order on the merits of the case.  Accordingly, the case was re-opened and decided by the Forum which through its memo no. 1377 / CG-147 / 2013 dated 04.07.2014 upheld the decision of ZDSC taken in its meeting held on 14.10.2013.  


He next submitted that the petitioner is wrong as the amount charged as variable charges is as per Rules & Regulations of the respondents.  CC 68 / 2008 has been issued in pursuance of guide lines issued by the Commission in its letter No. 3981 / PSERC / DT-50 dated 05.12.2008.  The  Supply Code has been  issued by PSERC and its clarification after consultation with the PSERC has been issued by the Chief Engineer / Commercial, PSPCL, Patiala vide its Memo No. 1032 dated 13.07.2012, according to which the variable charges were recoverable. The connection was released on 16.01.2010 on 11 KV supply after completing all necessary formalities.  Regulation No: 6.1 of the Supply Code-2007 has not been violated in any manner.  No terms and condition as specified in the Demand Notice has been altered or amended after release of connection.  The raising of demand was a result of clerical omission as the charges leviable as per CC 68 / 2008, issued in pursuance of guide lines of PSERC vide letter No. 3981 / PSERC / DT-50 dated 05.12.2008, were omitted to be calculated as the time of issuance of Demand Notice.  The department is fully within its rights to recover any charges due to him in respect of supply of electricity or for the provision of any meter, electric line or electrical plant and the consumer will be liable to pay any additional charges leviable relating to supply of electricity as per conditions in force as per provisions of Regulation 29.1 of Supply Code-2007.   Moreover, conditions of supply (COS)  24 also  endorses the above view point.   He further submitted that similar cases of M/S Sewa Kumj Alloys & M/s P. R. Alloys referred by the petitioner are pending with the Hon’ble Punjab & Haryana High Court, Chandigarh vide CWP No. 23683 of 2012 and the decision of which is still awaited.  He further submitted that although no specific amendment has been issued in the Regulation 9.1.1 of the Supply Code but from the PSERC Memo No. 3981 / PSERC / DT-50 dated 05.12.2008, it is very much clear that the charges recoverable from the petitioner as per Regulation-9 of the Supply Code were approved by the Commission.  Thus, Regulation-9 of the Supply Code can be considered as amended for recovery of variable charges for the loads exceeding 500 KW / KVA as approved by the Commission. From analyzing of the instructions, it is apparently coming out that the revised approved rates are applicable and are genuinely recovered from the petitioner, in the present case.   It has also been categorically clarified in letter No. 1032 dated 13.07.2012  issued by the Chief Engineer/ Commercial, PSPCL, Patiala  that  where the length of line is above the permissible limit, variable charges per metre are recoverable  in addition to the fixed charges.   
He also relied on a similar case in appeal No. 20 of 2014 of M/S Menka Industries, Ludhiana, and argued that the court of Ombudsman, Electricity Punjab has held such charges as genuine and recoverable.   Moreover, charges were deposited by the petitioner on 27.06.2011 but he approached to the ZDSC after a period of around two years which shows that the institution of the present case is planned and afterthought.  In the end he contended that the raising of demand is legally valid and justified as per conditions in force and prayed to dismiss the appeal.  
6.

Written submissions made in the petition by both the parties and other material brought on record have been perused and carefully considered.  Mainly two issues have been raised by the petitioner in his petition.  1st issue is regarding the rates notified by Respondents vide Commercial Circular (CC) no: 68/2008.  The petitioner pleaded that CC 68 / 2008 is mere notification regarding various rates to be charged from the prospective consumers and there is no amendment in the Regulations, thus the amount charged by Respondents is beyond their jurisdiction. On the other hand, the Respondents strongly defended the charging of variable charges in accordance with the provisions of CC 68 / 2008 stating that these are definitely chargeable as CC 68 / 2008 has been issued after approval of Standard Cost Data by the Commission especially in view of Commission’s letter No: 3981 / PSERC / DT-50 dated 05.12.2008, through which the Standard Cost Data as per Annexure-A, duly approved under Regulation-9, applicable from 22-12-2008, was sent to Licensee for implementation.  It is very much clear that the charges are recoverable from the petitioner as per Regulation-9 of the Supply Code and no specific amendment was required since the Standard Cost Data was approved by the Commission under same Regulations.   Had these charges not been chargeable, these might not have been approved by the Commission and moreover, the issue has also been clarified vide CE / Commercial letter no; 1032 dated 13.7.2012 that these charges are recoverable.   2nd issue raised by the Petitioner is regarding clause 6.1 of Supply Code which says that terms and conditions specified in Demand Notice (DN) once issued will not be altered except when necessitated by change in applicable laws.  Against this allegation, the respondents have pleaded that no term or condition of the DN has been altered or violated.  The chargeable amount was calculated only at the fixed per KW / KVA rates whereas it was required to be calculated on fixed per KW / KVA charges plus variable charges for cost of service line based on its length. Therefore, this demand is a result of clerical omission in calculating the total SCCs (fixed +Variable/) at the time of issuance of DN, which cannot be termed as violation of Clause 6.1 of Supply Code. 

There is another point in the present case which is whether or not the charges as notified vide CC 68 / 2008 are applicable and chargeable in the absence of any amendment in the Regulations.   From the scrutiny of all records regarding 1st issue, it is evidently coming out that the Supply Code has been notified vide Commission’s Notification no: PSERC / Secy / Regu-31 dated 29.06.2007 came into force w.e.f. 01.01.2008, whereas the approval to notify the revised rates (standard cost data) has been accorded vide Commission’s letter no: 3981 / PSERC / DTJ-50 Dated 05.12.2008 which were further notified vide Respondent’s CC no: 68 / 2008 on 17.12.2008, applicable to the Demand Notices issued w.e.f. 22.12.2008.  In the Commission’s letter dated 05.12.2008, while forwarding the Standard Cost Data to the Licensee, it is categorically mentioned that “the charges recoverable from applicants as per Regulation 9 of ibid Regulations, have been approved by the Commission as per Annexure-A.  The revised charges, as approved, are applicable to the Demand Notices to be issued w.e.f 22nd of December 2008.”   As the Standard cost data has been approved by the Commission after about one year from notifying the Supply Code, I find merit in the contention put forth by the Sr. Xen that for LS category connections having load above 500 KVA, fixed & variable charges as mentioned in column-5 of the Standard Cost Data, are recoverable especially in view of the contents recorded in CE / Commercial letter no: 1032 dated 13.7.2012 wherein it has been clarified that the “Secretary, PSERC has informed that there is no need of changing the Regulations as the issue has already been covered in Supply Code Regulations””.  Therefore, on the basis of all these circumstantial evidences, I find that the variable charges are applicable and recoverable from the petitioner.

2nd major issue, which needs to be discussed, is regarding as to whether or not clause no: 6.1 of Supply Code have been violated.   From the evidences adduced, it is coming out that the DN to the petitioner was issued on 09.11.2009 to deposit an amount of Rs. 22,41,000/-.  After completing the formalities and payment of the SCC / cost of estimate, the connection was released on 16.01.2010. The petitioner was again issued notice on 03.06.2011 for payment of additional demand of Rs. 9,87,520/-  comprising of variable charges.  This notice was issued in pursuance of audit para raised in view of CC 68 / 2008.   The charges mentioned in the DN dated 09.11.2009 were revised after release of connection on 16.01.2010.   The attention of the Sr. Xen attending the proceedings was drawn to Regulation 6.1 of the Supply Code which prescribes procedure for release of new connections etc.  It was pointed out that in the last para of Regulation 6.1, it is provided that the terms and conditions specified in the Demand Notice, once issued will not be altered / changed except due to change in the applicable laws.  He was asked to clarify whether DN once issued   and complied with, could be revised after the release of connection in view of this specific Regulation.   He argued that on the date of issuance of demand notice, charges recoverable as per CC 68 / 2008 were applicable, but due to clerical mistake, variable charges were omitted to be included while calculating the charges to be intimated through demand notice which was intimated to the petitioner after calculation mistake was pointed out by Audit Party.  The correction of calculation mistake cannot be termed as violation of any Rule and by intimating the charges less recovered, clause 6.1 of Supply Code has not been violated in any manner.  He also taken shelter under the provisions of Regulation 29.1 of Supply Code and contended that the Licensee is well within its rights to recover from a consumer any charges due to him in respect of the supply of electricity or for the provision of any meter, electric line or electrical plant etc and the consumer will be liable to pay such additional charges leviable as per conditions in force.  At that time, conditions of CC 68 / 2008, were in force as such the petitioner is liable to pay these charges.  I do find merit in this submission and agreeing with the contention of the Sr. Xen representing the Respondents, I am of the view that there is no violation of the provisions of Regulation 6.1 of Supply Code.  The Respondents are well within their jurisdiction to recalculate the chargeable amount, if omitted earlier due to any reason, whatsoever, and recover the same from its consumers.  

In view of the above discussions, I hold that the demand of Rs. 9,87,520/-/- raised by the respondents vide supplementary bill dated 03.06.2011 is justified and hence is recoverable.  Therefore, the decision dated 23.06.2014 of the Forum as announced in case no: CG- 147 of 2013 (Case closed on 12.06.2014) is upheld.  Accordingly, the amount excess / short, after adjustment, if any, may be recovered / refunded from / to the petitioner with interest under the provisions of ESIM - 114.


7.

The appeal is dismissed

                      (MOHINDER SINGH)

Place: Mohali.  


                      Ombudsman,


Dated
 :24thSept.,2014.                                       Electricity Punjab




                   


            SAS Nagar, Mohali.


